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RECOVMENDED ORDER

Pursuant to Notice, this cause was heard by Linda M R got,
t he assigned Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, on January 25, 2001, in Mam, Florida.

APPEARANCES

For Petitioner: KimM Kluck, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive
Bui l di ng Three, Suite 3431
Post O fice Box 14229
Tal | ahassee, Florida 32317-4229

For Respondent: Mark A. Dresnick, Esquire
Sean M Ellsworth, Esquire
Dresnick, Ellsworth & Felder, P.A
SunTrust Plaza, Suite 701
201 Al hanbra Circle
Coral Gables, Florida 33134

STATEMENT OF THE | SSUE

The issue presented is whether Respondent is guilty of the

al l egations contained in the Adm nistrative Conplaint filed



against him and, if so, what disciplinary action should be
t aken against him if any.

PRELI M NARY STATEMENT

On July 27, 2000, Petitioner issued an Admi nistrative
Conpl ai nt all eging that Respondent had violated a statute
regul ating his conduct as a physician licensed in the State of
Fl orida, and Respondent tinely requested an evidentiary hearing
regarding the allegations in that Adm nistrative Conpl aint.
Thereafter, this cause was transferred to the D vision of
Adm ni strative Hearings to conduct the evidentiary proceedi ng.

Petitioner presented the testinony of Harold Schul man,
M D., by way of deposition, and Respondent presented the
testimony of Steven D. McCarus, MD., by way of deposition.
Additionally, Joint Exhibits nunbered 1 and 2, Petitioner’s
conposite Exhibit nunmbered 1, and Respondent’s Exhibit nunbered
1 were admitted in evidence.

Both parties submtted proposed recommended orders after
the conclusion of the final hearing. Those docunents have been
considered in the entry of this Reconmended O der

FI NDI NGS OF FACT

1. At all tinmes material hereto, Respondent has been a
physician licensed in the State of Florida and has been Board-

certified in obstetrics and gynecol ogy.



2. On May 7, 1998, Patient A J. underwent a | aparoscopic
procedure due to a conplex left ovarian cyst at Col unbia
Surgical Park Center, an anbul atory care center located in
Mam , Florida. The operation consisted of a | aparoscopy with
| aparoscopic |ysis of adhesions and a | aparoscopic | eft ovarian
cystectony. Respondent performed the surgical procedure under
general anesthesia. Gerald Kranis, MD., was the
anest hesi ol ogi st during the procedure.

3. Respondent nmade a small vertical incision in the
umbi licus and insufflated the abdonmen with carbon di oxi de gas.
Respondent then entered the abdonmen through a visiport with a
10-mllimeter scope. He initially exam ned the upper abdonen.
The patient’s liver and gall bl adder appeared nornal .

Respondent next turned the | aparoscope caudally.

4. Inspection of the pelvic organs reveal ed nunerous
adhesi ons of the onentum and bowel to the anterior abdom nal
wal | and to the uterus. Respondent took down the adhesions with
sharp dissection with no bl eeding. Respondent noted that there
was adherence of the bowel to the anterior uterus. This was
di ssected away with sharp dissection.

5. Inspection of the right adnexa showed a hemmoraghic
cyst of the left ovary, and this was di ssected by sharp
di ssection. In the process, the cyst ruptured extruding

chocol at e-appearing material. The cyst wall was grasped wth an



atraumati c grasper and teased out. Henpbstasis was secure, and
the cyst was retained to be sent to pathology. Inspection of
t he cul -de-sac reveal ed nunerous adhesions of the bowel to the
posterior uterus, and these were |ysed with sharp dissection.

6. At the end of the procedure, just before Respondent
exited the abdonen, the patient’s bl ood pressure dropped.
| nspection of the abdonen reveal ed no increased bl eedi ng, but
t here was one area when viewed through the | aparoscope that was
suspi cious of a hematoma. Respondent renoved the | aparoscope
and placed a Foley catheter in the bl adder.

7. Respondent then perforned a | aparotony, entering the
abdonmen through a Pfannenstiel incision. There were numerous
adhesi ons of the bowel to the anterior abdom nal wall, and
Respondent |ysed them wi th sharp di ssection.

8. Respondent then discovered a retroperitoneal henatona.
Respondent applied pressure on this area, and a vascul ar surgeon
was summoned. Al though the nedical records do not specify that
pressure was applied with a wet pad, the Departnent’s expert and
Respondent’ s expert interpret the description in the nedica
records to show that Respondent applied direct pressure with a
wet pad.

9. Upon his arrival, Manuel Torres-Salich, MD., a
vascul ar surgeon, assumed responsibility for managi ng the

patient. He noted that the systolic pressure was 60 MVHG and



he extended the Pfannenstiel incision to a long mdline vertical
i ncision. Upon entering the abdom nal cavity, he noticed a
massi ve anount of bl ood throughout the abdom nal cavity.
However, he did not quantify the anobunt of blood he observed.

10. Dr. Torres-Salich attenpted the surgical repair of the
patient’s vascular injuries. He discovered a |arge anterior
| aceration of the right proximal common iliac artery at the
bi furcation of the aorta and a | aceration of the anterior wall
of the iliac vein.

11. During the course of the surgical repairs, the patient
experienced cardiac arrest, and CPR was adm ni stered while the
vascul ar surgical repairs continued. As Dr. Torres-Salich
continued to repair the vascular injuries, the patient
experienced further cardiac conplications. Cardiac nassage and
CPR were performed. The patient did not respond and expired.

12. No evidence was offered as to the nedical equi pnent
avai |l abl e at Col unbi a Surgical Park Center. Specifically, no
evi dence was offered as to whether vascul ar cl anps were
avai l abl e for use by Respondent, and, if avail abl e, whether
these were the type of clanps appropriate for controlling a
vascular injury of the iliac artery or iliac vein by a
gynecol ogi st. Further, no evidence was offered as to the types
of nedi cal personnel avail able at Col unbi a Surgical Park Center

to assi st Respondent other than anesthesia personnel.



13. The record in this cause is clear, however, that a
vascul ar surgeon was not in attendance at Col unbia Surgical Park
Center during patient A J.’s procedure but was sumoned on an
energency basis. The vascul ar surgeon arrived wthin about 20
to 25 mnutes after the vascul ar energency was di scover ed.

14. The vascul ar lacerations that occurred to the iliac
artery and iliac vein were lacerations to two of the |argest
bl ood vessels in the body. There is no evidence that any
i nproper techni que by Respondent during the | aparoscopic
procedure caused the |acerations of the iliac artery and iliac
vein. The exact cause of these lacerations is not known.
However, there are three possible causes: frominsertion of the
Voor hees needle, frominsertion of the trocar, or from
di ssection of adhesions.

15. A gynecol ogi st who experiences a significant vascul ar
injury, such as a laceration of an iliac artery, is trained to
abandon the | aparoscopi ¢ approach i medi ately, nmake an incision
via laparotony, and place direct pressure right on the area with
a hand or pack. Respondent handl ed the | aparoscopic
conplication appropriately by performng a | aparotony and
applying direct pressure to the retroperitoneal hematona.
Respondent al so handl ed the | aparoscopi c conplication
appropriately by calling for the energency assistance of a

vascul ar surgeon.



16. Ceneral gynecologists are not trained to repair
vascular injuries, and the i medi ate objective of a gynecol ogi st
once a vascular injury is identified is to do one of two things:
apply direct pressure to the area of the bleed or try to clanp
the vessel. Visualization of the specific vessel causing the
bleed is required to properly use a cl anp.

17. Visualization of the specific blood vessels causing
this patient’s retroperitoneal henmatoma woul d require Respondent
to performa retroperitoneal dissection, which genera
gynecol ogi sts are not trained to perform The standard of care
in such a situation is for the gynecol ogi st to sumon a vascul ar
surgeon. Further, if a gynecologist is not able to identify the
exact point of injury, then direct pressure to the hematoma is
sufficient and within the standard of care.

18. There is no evidence that Respondent ever attended a
gynecol ogi ¢ oncol ogy fell owship where a general gynecol ogi st
woul d get additional training to be able to performa
retroperitoneal dissection. Respondent did not deviate fromthe
standard of care by failing to performa retroperitoneal
di ssection to visualize the specific blood vessels causing the
hemat ona.

19. Respondent did not deviate fromthe prevailing

standard of care by failing to apply pressure above the injury



to stop the bl eeding. Respondent’s application of pressure at
the site of the hematoma was proper.

20. Respondent did not fail to adequately prepare for and
deal with a known conplication of |aparoscopy. He conplied with
the standard of care by stopping the | aparoscopi c approach,
perform ng a | aparotony, applying pressure to the bl eeding site,
and i nmedi ately calling a vascul ar surgeon.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto.
Sections 120.569 and 120.57(1), Florida Statutes.

22. The Administrative Conplaint filed in this cause
al | eges that Respondent failed to practice nmedicine with that
| evel of care, skill, and treatnent which is recogni zed by a
reasonabl y prudent physician as bei ng acceptabl e under simlar
conditions and circunstances in that Respondent: (1) failed to
recogni ze that the right iliac artery had been | acerated, (2)
failed to visualize the site of injury, (3) failed to use
pressure above the injury to stop the bleeding, and (4) in,
general, failed to adequately prepare and deal with a known
conplication of | aparoscopy. The Adm nistrative Conpl ai nt
all eges, therefore, that Respondent violated Section
458.331(1)(t), Florida Statutes. The Departnment has failed to

meet its burden of proof in this proceeding.



23. The Departnent presented only the deposition testinony
of one expert witness, and the Respondent presented only the
deposition testinony of one expert witness. Both of those
experts agree that there is no factual basis for the first
all egation, i.e., that Respondent failed to recognize that the
right iliac artery had been |l acerated. Accordingly, Respondent
cannot be found guilty of that allegation.

24. As to the other three allegations, the two experts
disagree. It is necessary, therefore, to evaluate the weight to
be given to each expert’s testinmony. The Department’s expert is
Board-certified in obstetrics and gynecol ogy and is sem -
retired. He has never taught |aparoscopy, and | aparoscopic
procedures are not one of his primary interests.

25. On the other hand, Respondent’s expert is also Board-
certified in obstetrics and gynecol ogy and has a speci al
interest in | aparoscopi c procedures. He has taught |aparoscopic
surgery since 1986 and has published several articles on the
subject. He limts his practice to gynecol ogi cal surgery, and
approximately ninety percent of his gynecol ogical surgery is
| aparoscopi c surgery. He has perforned approxi mately ten tines
t he nunber of | aparoscopic procedures as the Departnment’s expert
and focuses on the nost difficult ones.

26. Respondent’s expert is, therefore, nore qualified than

the Departnent’s to render an opinion in this case and his



opinion is afforded nore weight. Respondent’s expert testified
t hat Respondent did not deviate fromthe prevailing standard of
care by failing to visualize the site of the injury because the
site of the injury cannot be visualized, and Respondent applied
direct pressure at the site of the henmatoma, which was the site
of the injury. Respondent’s expert testified that Respondent
did not deviate fromthe prevailing standard of care by failing
to use pressure above the injury to stop the bl eedi ng because
Respondent applied pressure in the proper |ocation.
Respondent’ s expert further testified that Respondent did not
fail to adequately prepare for and deal wth a known
conplication of |aparoscopy. Since Respondent did exactly what
the prevailing standard of care calls for, he obviously knew how
to deal with that known conplication.

27. Respondent’s expert testified, and it has been found,
t hat Respondent perforned in accordance with the prevailing
standard of care for gynecologists in all respects during the
procedure he perfornmed on patient A J.

28. Interestingly, both experts recognized as an expert in
the field a Dr. Nezhat, who authored an article entitled
“Del ayed Recognition of Iliac Artery Injury During Laparoscopic
Surgery.” In that article Dr. Nezhat advi ses physicians
perform ng | aparoscopi c procedures who notice an injury to a

maj or vessel such as the iliac artery or vein to imedi ately do

10



a |laparotony, put a wet pad over the area, apply heavy pressure
or vascul ar clanps, and call for help. That is precisely what
Respondent did, according to the nedical records admtted in

evidence in this cause.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered finding
Respondent not guilty of the allegations contained in the
Adm ni strative Conplaint and dism ssing the Adm nistrative
Conpl aint filed against himin this cause.

DONE AND ENTERED this 28th day of March, 2001, in

Tal | ahassee, Leon County, Flori da.

LI NDA M Rl GOT

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 28th day of March, 2001.
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COPI ES FURNI SHED:

KimM Kluck, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive

Bui Il ding Three, Suite 3431

Post O fice Box 14229

Tal | ahassee, Florida 32317-4229

Mark A. Dresnick, Esquire

Sean M Ellsworth, Esquire
Dresnick, Ellswrth & Felder, P.A
SunTrust Plaza, Suite 701

201 Al hanbra Circle

Coral Gables, Florida 33134

Tanya WIlians, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress \Way

Bin A02

Tal | ahassee, Florida 32399-1701

Theodore M Henderson, Agency O erk
Department of Health

4052 Bal d Cypress Wy

Bin A02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the Final Order in this case.
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